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Mutual Agreement Procedures (MAP)

Article 25 of the Agreements for Elimination of Double Taxation on Income and
Prevention of Tax Evasion and Avoidance

The purpose of this guide is to define the process through which taxpayers can request assistance
from TAK to resolve disputes arising from taxation that is not in accordance with the provisions
of relevant double taxation agreement (“DTA”). These disputes include cases of legal and
economic double taxation, as well as inconsistencies in the interpretation and application of a
DTA.

All existing METDs of Kosovo contain a MAP article based on the provisions of Article 25 of
the UN/OECD Model Tax Convention. Taxpayers should refer to the text of the relevant tax
treaty itself to understand the conditions of applying for MAP under that tax treaty. Tax
agreements are available on the TAK website.

Taxpayers can seek Mutual Agreement Procedure (“MAP”) assistance under the terms of the
relevant DTA. MAP assistance is provided by the International Cooperation Division. When a
case presented for MAP concerns transfer pricing issues, the Transfer Pricing Division must
participate in the handling of the case.

Legal basis
Article 25 of the OECD and DTA serves as the legal basis for the initiation of MAP. The MAP

Article usually defines three general areas where two states try to resolve their disputes. The first
field, covered by paragraphs 1 and 2 of the Article of the MAP, applies to situations where a
taxpayer believes that the actions of one or both contracting states have resulted or will result in
"Taxation not in accordance with the provisions of Agreement”. However, before requesting a
MAP, a person should refer to the text of the relevant tax treaty dealing with Mutual Agreement
Procedures.

Making a MAP request

When a person considers that the actions of one or both of the tax administrations of the
contracting states result or will result in taxation not in accordance with a tax agreement, the
person may request assistance from competent authority under the MAP article of the relevant
DTA. In Kosovo, the Competent Authority (CA) is the Tax Administration of Kosovo.

Such an action is a regulation, or a formal written proposal to regulate the income in relation to a
matter or transaction to which the person is a party.

Below are some typical examples of taxation not in accordance with a tax convention where one
can make a MAP request:

e Regulation of the transfer pricing.



e Creating of tax residence in both Contracting States under the domestic law of each
country.
e Withhold tax is imposed beyond that permitted under an applicable tax treaty by a
Contracting State for a payment to a resident of the other State.
Attribution of profit to a permanent establishment (PE).
e A taxpayer subject to income tax as a resident of one country, including income from the
o exercise of a business in the other DTA country, is taxed in that other DTA country on
the income gained by the business there, regardless of whether there is a permanent
establishment in that country under the tax treaty.
Characterizing or recharacterizing an item of expense or payment as a taxable expense or
e payment (such as royalties or fees for technical services or interest); and
Characterizing or recharacterizing a collection item as taxable income (such as royalties
e or fees for technical services or interest).

Taxpayers should refer to the text of the MAP article of the special DTA in force to determine
their right to submit a request to a certain competent authority. In general, taxpayers should
apply at the competent authority of their country of residence requesting a MAP under a DTA, or
in each Contracting State, if the applicable DTA so provides.

If the taxpayer is a non-resident of the respective countries, but is entitled to a DTA benefit based
on citizenship in one of the countries, then a request can be made to the country of citizenship.

Deadline to make a MAP request

Request for MAP must be done within the time limit from the first notification of the actions that
cause tax that is not in accordance with the provisions of the DTA. The time limit is specified in
the MAP article of the DTA. Failure to meet the deadline will result in the rejection of the MAP
request.

Elements of the request
TAK analyzes the following key elements in considering a MAP request:

e Does a DTA exist with a jurisdiction to which the case or transaction relates?

e The request has been submitted to the competent authority based on the MAP article of
the applicable DTA,;

e The person considers that the actions of one or both countries result or will result in
taxation not in accordance with the provisions of the DTA,

e The competent authority has been notified within the time limits defined in the applicable
DTA,; and

e The issue or the objection appears to be justified.

If the elements above are fulfilled, the person is entitled to submit a request to TAK



For a MAP request to be considered valid under the DTA, the request submitted to the Tax
Administration, under the similar article of the MAP of the DTA, must specify, at least:

a) name(s), address(es), Unique ldentification Number or Tax Identification Number(s)
and any other information necessary for identification;

b) tax periods in question;

c) details of the relevant facts and circumstances of the case, the nature and date of actions
giving rise to the matter in dispute, and the relevant amounts with a copy of any
supporting documents;

d) reference to national rules applicable and to the agreement or convention;

e) The following information provided by the affected person who submitted the
complaint to TAK, together with copies of any supporting documents

An explanation of why the affected person considers that there is a disputed issue;

(ii) Details of any complaint and court proceedings initiated by the affected person in relation to
the relevant transactions and any court decision in relation to the disputed matter;

(iii) the commitment of the affected person to respond as fully and as quickly as possible to all
appropriate requests made by TAK and to provide any documentation upon request by competent
authorities;

(iv) a copy of the final decision on tax assessment in the form of a final tax assessment notice,
tax audit report or other equivalent document leading to the contested case and a copy of any
other document issued by the tax authorities in relation to the contested case when it is important;
(v) information on any complaint submitted by the affected person under the mutual agreement
or any other procedure for dispute resolution

For a complaint to be considered as valid by TAK , the request of the taxpayer should be
accompanied by required information. If upon the receipt of minimum documentation, as
determined above, the TAK identifies the need for other necessary documentation, it may so
request information deemed important to undertake the procedures required for that specific
case. The Taxpayer should provide any other information/documentation requested within 30
days

Deadline for confirmation of the receipt of request from TAK

TAK will confirm receipt of the complaint within 30 days from the taxpayer's application. TAK
will also inform the competent authorities of the other jurisdiction in question about the
acceptance of the complaint/request within 30 days of its acceptance

The role of the taxpayer

After a request has been received, the taxpayer can help the process by providing TAK with the
complete and accurate information required to resolve the case. Without proper information and
documentation, TAK may not be able to resolve disputes quickly and the risk of uncorrected
double taxation increases.




It is particularly important to ensure that the two competent authorities do not receive conflicting
information from the taxpayer or its related party, so all submissions to each competent authority
must be carefully reviewed for accuracy and consistency by the taxpayer and any related foreign

party.

Since MAP discussions between competent authorities are a government-to-government process
in which there is generally no direct involvement of the taxpayer, therefore taxpayer involvement
in the MAP is generally limited to presenting its views and assisting in the provision of facts
without participating in MAP discussions. However, taxpayers may be invited by TAK to present
before competent authorities, where appropriate, to ensure a common understanding of the facts
of a particular case.

Acceptance, rejection and withdrawal of the request
» Determination of the admissibility of the request

When TAK determines the admissibility of MAP requests, it notifies the taxpayer of the request's
acceptance within one month after the necessary information has been provided.

» Refusal of the case

If a taxpayer has a request for a MAP in both contracting states and application for MAP results
to be inadmissible by the TAK with jurisdiction over the case, it must write to the other relevant
CA partner of the DTA informing it about the reasons for which the MAP application cannot be
accepted and request the latter to send its views/comments on the matter. After the CA of both
partners of the DTA have exchanged views and reached a common understanding, the decision
on MAP application will be communicated by the TAK with jurisdiction over the case to the
Kosovo taxpayer who has applied for MAP. If the application request is made only in Kosovo,
which has jurisdiction over the case, and the MAP application is found to be inadmissible, TAK
will respond to the taxpayer for the rejection.

» TAK may deny access to MAP in some situations or in certain special cases, as follows

a) Late applications for MAP

If the taxpayer applies for MAP to TAK or to the partner CA of the DTA after the expiry of the
time period specified in the article regarding MAP (corresponding to Article 25(1) second
sentence of the OECD Model Tax Convention) of the relevant DTA, TAK will not grant the
application for MAP.

b) The objection of the taxpayer is unjustified

If TAK concludes that the objection raised by the taxpayer to the action taken is not justified, it
may refuse application of MAP. However, before making a decision to deny MAP in such
situations, TAK with jurisdiction over the case will discuss the matter with the taxpayer and the
partner CA of the DTA. However, such consultation shall not be construed as consultation on
how to resolve the case.



c) Incomplete MAP application/documents/information

» Withdrawal of MAP application

A person who wishes to withdraw a complaint must send a written notice of withdrawal to each
of the competent authorities where the request was filed in both contracting states or write to the
TAK having residence jurisdiction over the case. Withdrawal of the taxpayer may occur even
when the CA MAP has been reached.

Information of the taxpayer

Although MAP is a government-to-government process and taxpayers do not have a specific
right to participate or observe the discussions between the competent authorities, TAK should, as
necessary, briefly inform the taxpayer after any important discussion of MAP and upon closing
the file.

Information should not be a detailed summary of the meeting nor should it be a complete
disclosure. The information should give the taxpayer a general understanding of the direction of
his case and any assessment, if possible, of the time needed to resolve the case. At the end of the
conclusion, TAK may send an explanatory note on how the CA reached the decision.

Confidentiality
All information obtained during the MAP process will be subject to restrictions regarding

disclosure of taxpayer information as provided for in the applicable provisions of the DTA, in
particular in the article on the exchange of information (Article 26 of the OECD Model Tax
Convention) and almost in all cases under internal legislation, as would be the case for internal
matters.

Additional information:

Information and documents submitted with the MAP request must be prepared in the official
Albanian languages and submitted to TAK only in printed form at the address presented on the
website. In the request, all relevant documents and forms that accompany the request must be
mentioned.

Where applicable, the taxpayer should provide the person's authorization statement (the form is
available at https://apps.atk-ks.org/declarations/default.aspx) to submit the MAP request on their
behalf.

Contact details for submission of MAP request under DTA,

Institution Tax Administration of Kosovo

Department International Relation Division

Adress “Bill Klinton” and “Déshmorét e Kombit”
Corner, 10000 Prishtina, Kosovo

Contact Details for questions and explanations:

Tel +3833820025071 and E-mail metd@atk-ks.org
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